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§4.164

bargaining agreement. However, fail-
ure to include in the wage determina-
tion any job classification, wage rate,
or fringe benefit encompassed in the
collective bargaining agreement does
not relieve the successor contractor of
the statutory requirement to comply
at a minimum with the terms of the
collective bargaining agreement inso-
far as wages and fringe benefits are
concerned. Since the successor’s obli-
gations are governed by the terms of
the collective bargaining agreement,
any interpretation of the wage and
fringe benefit provisions of the collec-
tive bargaining agreement where its
provisions are unclear must be based
on the intent of the parties to the col-
lective bargaining agreement, provided
that such interpretation is not viola-
tive of law. Therefore, some of the
principles discussed in §§4.170 through
4.177 regarding specific interpretations
of the fringe benefit provisions of pre-
vailing wage determinations may not
be applicable to wage determinations
issued pursuant to section 4(c). As pro-
vided in section 2(a)(2), a contractor
may satisfy its fringe benefit obliga-
tions under any wage determination
“by furnishing any equivalent com-
binations of fringe benefits or by mak-
ing equivalent or differential payments
in cash” in accordance with the rules
and regulations set forth in §4.177 of
this subpart.

(k) No provision of this section shall
be construed as permitting a successor
contractor to pay its employees less
than the wages and fringe benefits to
which such employees would have been
entitled under the predecessor contrac-
tor’s collective bargaining agreement.
Thus, some of the principles discussed
in §4.167 may not be applicable in sec-
tion 4(c) successorship situations. For
example, unless the predecessor con-
tractor’s collective bargaining agree-
ment allowed the deduction from em-
ployees’ wages of the reasonable cost
or fair value for providing board, lodg-
ing, or other facilities, the successor
may not include such costs as part of
the applicable minimum wage specified
in the wage determination. Likewise,
unless the predecessor contractor’s
agreement allowed a tip credit
(§4.6(q)), the successor contractor may
not take a tip credit toward satisfying
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the minimum wage requirements under
sections 2(a)(1) and 4(c).

§4.164 [Reserved]

COMPLIANCE WITH COMPENSATION
STANDARDS

§4.165 Wage payments and fringe ben-
efits—in general.

(a)(1) Monetary wages specified under
the Act shall be paid to the employees
to whom they are due promptly and in
no event later than one pay period fol-
lowing the end of the pay period in
which they are earned. No deduction,
rebate, or refund is permitted, except
as hereinafter stated. The same rules
apply to cash payments authorized to
be paid with the statutory monetary
wages as equivalents of determined
fringe benefits (see §4.177).

(2) The Act makes no distinction,
with respect to its compensation provi-
sions, between temporary, part-time,
and full-time employees, and the wage
and fringe Dbenefit determinations
apply, in the absence of an express lim-
itation, equally to all such service em-
ployees engaged in work subject to the
Act’s provisions. (See §4.176 regarding
fringe benefit payments to temporary
and part-time employees.)

(b) The Act does not prescribe the
length of the pay period. However, for
purposes of administration of the Act,
and to conform with practices required
under other statutes that may be appli-
cable to the employment, wages and
hours worked must be calculated on
the basis of a fixed and regularly recur-
ring workweek of seven consecutive 24-
hour workday periods, and the records
must be kept on this basis. It is appro-
priate to use this workweek for the pay
period. A bi-weekly or semimonthly,
pay period may, however, be used if ad-
vance notification is given to the af-
fected employees. A pay period longer
than semimonthly is not recognized as
appropriate for service employees and
wage payments at greater intervals
will not be considered as constituting
proper payments in compliance with
the Act.

(c) The prevailing rate established by
a wage determination under the Act is
a minimum rate. A contractor is not
precluded from paying wage rates in
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excess of those determined to be pre-
vailing in the particular locality. Nor
does the Act affect or require the
changing of any provisions of union
contracts specifying higher monetary
wages or fringe benefits than those
contained in an applicable determina-
tion. However, if an applicable wage de-
termination contains a wage or fringe
benefit provision for a class of service
employees which is higher than that
specified in an existing union agree-
ment, the determination’s provision
must be observed for any work per-
formed on a contract subject to that
determination.

§4.166 Wage payments—unit of pay-
ment.

The standard by which monetary
wage payments are measured under the
Act is the wage rate per hour. An hour-
ly wage rate is not, however, the only
unit for payment of wages that may be
used for employees subject to the Act.
Employees may be paid on a daily,
weekly, or other time basis, or by piece
or task rates, so long as the measure of
work and compensation used, when
translated or reduced by computation
to an hourly basis each workweek, will
provide a rate per hour that will fulfill
the statutory requirement. Whatever
system of payment is used, however,
must ensure that each hour of work in
performance of the contract is com-
pensated at not less than the required
minimum rate. Failure to pay for cer-
tain hours at the required rate cannot
be transformed into compliance with
the Act by reallocating portions of
payments made for other hours which
are in excess of the specified minimum.

§4.167 Wage payments—medium of
payment.
The wage payment requirements

under the Act for monetary wages
specified under its provisions will be
satisfied by the timely payment of
such wages to the employee either in
cash or negotiable instrument payable
at par. Such payment must be made fi-
nally and unconditionally and ‘‘free
and clear.” Scrip, tokens, credit cards,
‘““‘dope checks’, coupons, salvage mate-
rial, and similar devices which permit
the employer to retain and prevent the
employee from acquiring control of
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money due for the work until some
time after the pay day for the period in
which it was earned, are not proper me-
diums of payment under the Act. If, as
is permissible, they are used as a con-
venient device for measuring earnings
or allowable deductions during a single
pay period, the employee cannot be
charged with the loss or destruction of
any of them and the employer may not,
because the employee has not actually
redeemed them, credit itself with any
which remain outstanding on the pay
day in determining whether it has met
the requirements of the Act. The em-
ployer may not include the cost of
fringe benefits or equivalents furnished
as required under section 2(a)(2) of the
Act, as a credit toward the monetary
wages it is required to pay under sec-
tion 2(a)(1) or 2(b) of the Act (see
§4.170). However, the employer may
generally include, as a part of the ap-
plicable minimum wage which it is re-
quired to pay under the Act, the rea-
sonable cost or fair value, as deter-
mined by the Administrator, of fur-
nishing an employee with ‘‘board, lodg-
ing, or other facilities,” as defined in
part 531 of this title, in situations
where such facilities are customarily
furnished to employees, for the conven-
ience of the employees, not primarily
for the benefit of the employer, and the
employees’ acceptance of them is vol-
untary and uncoerced. (See also
§4.163(k).) The determination of reason-
able cost or fair value will be in ac-
cordance with the Administrator’s reg-
ulations under the Fair Labor Stand-
ards Act, contained in such part 531 of
this title. While employment on con-
tracts subject to the Act would not or-
dinarily involve situations in which
service employees would receive tips
from third persons, the treatment of
tips for wage purposes in the situations
where this may occur should be under-
stood. For purposes of this Act, tips
may generally be included in wages in
accordance with the regulations under
the Fair Labor Standards Act, con-
tained in part 531. (See also §4.6(q) and
§4.163(k).) The general rule under that
Act provides, when determining the
wage an employer is required to pay a
tipped employee, the maximum allow-
able hourly tip credit is limited to the
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